CHAPTER ONHE
SYHNOPSIS. CF THE

ETATUTORY AND REGULATORY
AEQUIREMENTS OF THE NFDES PROGRAM

A. SBtatutory Scheme

Coengress established the NFDES procram when it enacted
the Federal Water Polluticn Control Act (FWPCA) Amendments of
1972. Section 402 of that Act reguires EFA to administer a
national permit program to regulate discharges of pollutants
into the waters of the United States and sets ocut the basic

elements of that program.

The Act also allows States to regquest authority to admin-
ister the program in lieu of EPA. While the FWPCA does pnot
_ explicitly require a State to apply for NPDES approval, the
legislative history clau;ly raflects a Congressional intent
that States be primarily ru:pan:iﬁla for administering the
p;nqrima Under Section 402(b), EPA must approve a State's
request to operate the permit program once it detercines,
after an independent review of the submission, that the
Etate has adegquate legal authorities, pfn:edurn:. and the
ablility to adminieter the program. Section 402 ai:a de=
lineates the reguirements for a State program :ubmi::ian
and establishes the basic authorities which must be contained

in a State program.

EPA is alse directed by section 304(i) of the FWPCA to
adopt procedural and programmatic requirements for Scate NPDES

programs, including guidelines on monitoring, reporting,
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enforcement, personnel, and funding: and to develop uniform
na:iﬁnal forms for use by both EPA and approved Statas. Mini-
mum State program requirements alsc include a prohibition
sgainst interested persons serving on a State permitting
agency's board of directors or other body which approves all

or portions of WPDES permits. Finally, at all times following
approval, State programs must be consistent with minimum federal
requirements, although they may always be more stringent. If

a State program does not remain consistent, the hdninintrltar

may., after hearing, withdraw program approval.®

In 19?%. the FWFCA was amended by the Clean Water Act
Amendments of 1977.  The resulting statute, codified at 33
UZS.C. §1251 et seqg., is popularly known as the Clean Water
Act (CWA). These amendments resulted in more comprehensive
regulation of pollutant discharges with increased emphasis on
the control of toxic pollutants. The amendments also m;ndltt
that States seeking NPLCES authority must seek approval ¢o
administer a State pretreatment program and demonstrate that
thir have the authority under State law to ragulitn discharges

from federal facilities located within the State.

In.additinn to imposing these requirements on new

States seeking NPDES authority. the 1977 Amendments required

*/ Hote that the 1972 Act contained no requirement for States &o
Jevelop pretreatment programs. Also, State programs could not
regulate federal facilities within the State (See, EPA v. State
Nater Resources Control Board, 426 U.S. 200 (1979) noted in
Appendix C).
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States already approved to administer the NEDES Frogram o
develcp pretreatment progranms (tee, section 54(c)(2) of the
amendments). Since the CWA specifically required federal
facilitles to comply with applicable State requirements, State
Programs were also required to obtain federal facilities
authority as well [55!, anarandum oo r;.E'-t'm:nn Regulation of
Faderal Facilities®™ (Poligy No. N-78) reproduced in Appendix
Al. (See also, 40 C.F.R. §123.62(a)(4), 44 Fed. Reg. 32854,
June 7, 1979). Although these requirements hnvu_hitn in
effect for eight years, many States still have not modified

their programs as required by the CWA.

B. Reculatcry Scheme

Pursuant to its authority under section 304(1i) of tfhe
statute, EFA promulgated initial State program regulations.
in 1972 (40 CFR Part 124, 37 Fed. Reg. 28390, December 18,
1972). EPA has revised its NPFDES program regulations several
times since then to clarify EPA policy, implement statutory
changes; and reflect the cutcome of legal challenges to the
regulations (such as court decisicns and settlement agreements).
The nnli extensive of these revisions cccurred in 1979 (44
Fed. Reg. 32854, June 7, 1979) and 1980 (45 Fed. Reg. 33290,

May 1%, 1980).

The 1979 revisions to the NPDES regulations expanded
anrd clarified the regulations in response to the 1977 CHWA
amendmente. Revisions included changes to the definitien of

"person” sc as to encompass federal facilities, thus reguiring
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State programs to include authority to regulate these dis-
chargers. Specific reguirements relating to p:.::r.j_t applicaticn
forms, reflécting the inereased ecphasis on toxic pollutants,
were alsoc added. The revised NFDES regulations also created

a class of permits known as general permits. Under the
general permit program, cne permit may be issued which regqu-
lates similar dischargers in a defined gecgraphic area with
the same effluent limitaticns. By covering numercus discharg=-
ers with oneé permit, the permitting authority can realize
savings in time and rescurces otherwise expended if individual
permits were issued to each discharger. While States are not
required to seek general permit authority, as with other
aspects of the federal program, a State is not automatically
authorized to issue such permits, but muat first request and

receive approval of a program modification.

The 1980 revisions consolidated the permitting require-
ments of the NPDES program, the Hazardous Waste Management
program under-the Resource Conservation and Recovery Act
(RCRA), the Underground Injection Control (UIC) program
under the Safe Drinking Water Act (SDWA), the State Dredge
or Fill (404) program under the CWA, and the Prevention of
Significant Detericration (FSD) program under the Clean Air
Act. Cmntﬁlidltiﬂh was expected to streamline permitting
application and isscvance procedures in cases where a pi:ul:t--
would be scbkject to the reguirements of more than ona of the

above programs.



In addition to the consclidation, the 1980 revisions

added new provisions 1ltihlilhiﬁ§ minimue guidelines for public
participation in State enforcement activities,* ard expanded

the application aad reporting requirements for toxic pollutants.
Finally., the consclidated regulaticns contained more detailed
provisions regarding public notice and hearings. - To reflect
thtiiirtﬁilianl. EPA required that all State programs be modifled
within two years to incorporate the changes. To date, no State
has requested program m:dlf}cltiun as ‘required, although several
States have made the necessary revisions. Since the Consclidat=-
ed Permit Regulations., EPA has prosulgated several other revia=-
ions, although moat du-nnt require extensive changes to approved

programs.

On April 1, 1983, EPA promulgated new "deconsolidated”
regulations for the XPDES program (48 Fed. Fag. Il-l-l-li]. IHﬂI.I.-
this revision changed the format of the EPDES regulaticns, it
offered no substantlve changes in the federal requirements.
Table One indicates other recent changes to the NFDES

Regulations.
Table OUne
Fecent NPDES Reviziocns
Date Cite What
9/1/81 48 Fed. Reg.. 12611 “Common Issues” Settlemant
Agressent

*/ This change came as a result of the holding in Citirens for
a Detter Envircnment v. EPA, 3596 F.2d 720 (7eh circ’
ae ApF x B).
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Tabcle Une continued

6/25/84 49 Fed. Reg. 25978 Compliance extention for 301(k)

innovative technoleogy
g8/8/84 49 Fed. Reg. 31841 Delays submission of certain
_ application data
9/20/84 49 Fed. Reg. 37007 Causes for permit modification
based on secondary treatment
9/26/84 49 Fed. Reg.-37998 HFDES Settlement Agreement
2/19/85% 50 Fed. Reg. 6939 Corrections
6/3/85 50 Fed. Reg. 23382  Secondary Treatment
B/26,/85 50 Ped. Reg. 34648 Etate program reporting
; requiremants . :

‘Pursuant to the Clean Water Act Amendments of 1977,
EPA also promulgated general pretreatment rigulntinni on
 June 26, 1978 (43 Fed. Reg. 27736). These rules regulate the
introduction of pnlluflnti to publicly owned treatment
works (POTWe). All new State NEDES program |uhm154ianl must
include a pretrestment program. Similarly, EPA's general |
pr-t;intm-nt regulations fiqﬂir; existing State NPDES pro-
grams tﬁ be modified by March 27, 1ﬂuﬂ; o lllhit pretreat-
ment authority over i;dirnct dischargers. Table Two indicates
the revisions to the Geéneral Pretreatment Regulations since

their adoption.

Recent Pretresatment Revisions
Date Cite What
‘1/28/81 416 Fed. Reg. 9404 Comprehensive revision
2/10/84 49 Fed. Reg, 5131 Suspension .of “new source,”

"pass through® and “intec-
Eirenﬂtf definitions



Tab.e Twe Lontifted

7/10/84 49 Fed. Reg. 28058 "Hew Source” redefined
g8/31/84 49 Fed. Reg. 31212 Removal Credits
9/25/85 30 Fed. Reg. 38809 Scope ef FDF (PT) Variances

The current HPFDES and pretreatment regulations contain
the minimum criteria necessary for judging the sufficiency of
a proposed State program. The regulatione cutline the ql:mentq
of a State program submission and describe the requirements
of activities such as permit issuance, compliance monitoring.
enforcement, legal authorities, respources and Stace agency
ﬂrﬁnni:utinn. State NPDES programs must meet these minimum
requirements, although they may be more stringent. These
regulatory requirements are discussed in detail in the

following chapters of this guidance.

€. Eistery of State NPDES Program Approvals

The first State NPFDES program to be approved was California,
on May 14, 1973. By the end of 1975, EPA had approved 28 Etuta-
‘programs. An additicnal two programs were approved by the tnd.nf
1977. Thus, 30 State programs were approved before the 1977 CWA
amondments weant into effect. Of these 30 States, some have complied
with the CWA requirements and updated their legal authorities
although as of 1985, none had reguested approvel of their
modificatichs as required. Most, but not all, these 5£atil have
requested and received pretreatment and federal facilicies

approval as required. The first State to be approved for



pretreatment was Minnesota, on July 16, 1979, and the Ficse
 Stahe to be approved for federal facilities authority was

California, on May 5, 1978.

At present, EPA has approved 37 State NPDES programs. Of
theae, 22 have been approved to administer pretreatment programs
and 28 have been approved to regulate fedarll facilties. 1In
.hdditiﬂn. nine .States have been authcrized by EPA te issue
q:nlrQl permits. (The approved NPDES States are listed in

Velume II.)

The fact that so many programs were approved before the
1977 CWA amendments and the 1979 revisions to the regulations
h?: resulted in sericus :nn:int-néy problems. Until now, EPA
has been unable to tndertake a systemtic evaluation and review
of legal authcrities in approved States. Although the CWA and
the NFDES regulations regquire that States update their leagal
authorities to remain consistent with federal requirements, few
States have done so. In addition, since EPA has not had the
rescurces to perform reviewa of tﬁt approved States, the
complete scope of this problem is net known. This problem is

discussed further under Oversight, below, and in Chapter VI.

D. Oversight
Upon EPA approval, the State takes over pPrimary responsibility

for issuance of permits and administration of the NPDES program
in that State. Day-to-day program operation is the State's
function. The approved State must continue to comply with all

applicable requirements of the CWA and WPDES regulations.

1-8



Once EPA apprcves ﬁ State program, EPA's involvement is
much more limited. EPA continues to provide legal and tech=-
nical assistance in permit issuance and prcgram administration
and retains an active role in enforcement, allhﬂugh the State
has primary responsibility for these activities. The Agency
also supports State programs through federal grant funding
under secticns 106, 205(g) and 205(j) of the CWA. Of course,
EPA continues to &ntnhli?h rules and develop effluent guide-
lines and pretreatment standards for direct and indirect dis-
chargers. In large part, however, the federal role is to

oversee State programs.

The CWA mandates an coversight function for EPA to ensure
that State programs are at all times in conformity with federal
reguirements. In the past, EPA has carried out its nulrilqht
‘responsibilities largely through review of State-issued
permits, annual negotiations relating to federal funding and
State program purfarmannu; preogram audits and analysis of
‘State enforcement and monitoring activities. However, EFA is
also responeible for ensuring that State programs continue to
meet th¥ minimum criteria for legal authority and pranuu
performance. The Agency plans to direct an increased part of

its rescurces and effcrts to oversee these important elements.

Most of the State programs were approved at least eight
Years ago. However, not all of these programs have bean
reviewed since their initial approval by EPA, despite changes

in both EPA and State statutes and regulations. As part of
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EPA's program to meet its cversight obligations, the hétncy
has developed a Program for the review of State statutory and
regulatocry authorities to assure that approved States have
authority that satiefies the minimem federal requirements for
.Eut_- programs. These reviews will be carried ocut Jointly by
EPA Regions and Headguarters. Each review will be a compre=
hensive review of the State's statutcry and regulatory authori-
ties. States found to have inadeguate tuthnritini.will be
notified and are expected to amend their legal avthorities
premptly to conform with the federal requirements. The pro=
cedures for State legal reviews are discussed in detail in

Chapter 2.
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